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Subject: Insurance Company Is Immune From Suit For Complying With 
IRS Levy 

Major References: Fry v. Northwestern Mutual Life Insurance Co , __ F. Supp. 2d __, 
No. 3:10-cv-08093 (D. Ariz. November 4, 2010) 

MDRT Information Retrieval Index Nos.: 700.00; 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

A federal District Court, in Fry v. Northwestern Mutual Life Insurance Co., __ F. 
Supp. 2d __, No.3:10-cv-08093 (D. Ariz. November 4, 2010) has dismissed a suit against an 
insurance company (“Northwestern”) for paying over the cash value of a life insurance 
policy to the Internal Revenue Service to satisfy a tax levy.  The Court concluded that 
Internal Revenue Code § 6332(e) confers immunity on any person who surrenders or pays 
over property in compliance with such a levy. 

The Court dismissed the insured taxpayer’s claim for two asserted reasons: “(1) lack of a cognizable 
legal theory; and (2) insufficient facts alleged under a cognizable legal theory.”  In effect, the dismissal was 
for the failure to state a claim on which relief could be granted. 

Under the facts of the case, plaintiff William Fry filed an action in December 2007 in the U.S. 
District Court for the District of Arizona (“Fry # 1”) against Northwestern, the government and several 
other defendants for claims relating to the IRS seizure of Fry’s assets, including the seizure of loan 
proceeds available under life insurance policies issued by Northwestern.  Northwestern filed a motion to 
dismiss, which the Court granted on September 15, 2008. The Court held that Northwestern was entitled to 
dismissal of Fry’s claims against it, with prejudice, on the basis of immunity under Internal Revenue Code 
§ 6332(e).   

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-120.pdf
http://www.aaluwr.org/majorrefs/Ref10-120.pdf
http://www.aaluwr.org/majorrefs/Ref10-120.pdf
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Section 6332(e) provides in relevant part as follows:  

“Any person in possession of (or obligated with respect to) property or rights to property subject to 
levy upon which a levy has been made who, upon demand by the Secretary, surrenders such 
property or rights to property (or discharges such obligation) to the Secretary . . . shall be discharged 
from any obligation or liability to the delinquent taxpayer and any other person with respect to such 
property or rights to property arising from such surrender or payment.” 

Nearly one year later, the final defendant and all remaining claims in Fry # 1 were dismissed, and 
the Court entered judgment accordingly.  Fry did not appeal this judgment.  

In April 2010, Fry, together with his wife and his daughter (“Plaintiffs”), filed a second action in 
Arizona state court (“Fry # 2), which Northwestern removed to the U.S. District Court for the District of 
Arizona.  Fry’s wife and daughter were the beneficiaries of the life insurance policies purchased by Fry.  In 
the second action, Fry, his wife, and his daughter alleged claims for “Breach of Contract and Specific 
Performance” and “Trespass for Injury and Conversion of Personal Property,” arising from Northwestern’s 
alleged detainment of personal property belonging to them and conversion of that personal property for the 
use of another on or about October 11, 2007.  The IRS levy was not mentioned in this second complaint.  
Plaintiffs instead referred to the detainment and conversion as “an unauthorized loan” throughout the 
second complaint. However, it was the same loan as the “loan” against the life insurance policies that 
formed the basis for Fry’s claims against Northwestern in Fry # 1.   

Northwestern filed a second Motion to Dismiss based on two grounds: (1) Plaintiffs’ claims are 
barred by the Internal Revenue Code (§ 6332); and (2) Plaintiffs’ claims are barred by “collateral estoppel.”  
Collateral estoppel is a common law doctrine that prevents a party from re-litigating an issue already 
decided in another suit. 

The Court granted Northwestern’s motion to dismiss because: 

“Both actions against Northwestern revolve around the same evidentiary facts; namely, that 
Northwestern allegedly breached the contracts governing life insurance policies by complying with 
an IRS levy. Although Plaintiffs attempt to focus the Court’s attention on the “new claims under 
Arizona State law” . . . as being unrelated to the claims alleged in Fry # 1, at their core, the claims 
asserted in both actions are based upon the effect of Northwestern’s compliance with the IRS levy.” 

The dismissal was not, however, based on collateral estoppel, but rather on the Court’s finding (for 
a second time) that Northwestern is immune from liability based on Code § 6332(e) as analyzed by the 
Court in Fry # 1.  Its holding in Fry #1, the Court explained, “does not change because Plaintiffs have 
asserted new causes of action [i.e., ‘breach of contract for specific performance’ and ‘conversion of 
personal property’] based on the same conduct by Northwestern.”  

The Court dismissed the Plaintiffs’ complaint “with prejudice,” finding that “[n]o additional facts 
could reverse the existence of Northwestern’s statutory immunity from liability for complying with the IRS 
levy; thus, granting leave to amend would be futile.”  

This case affirms, although in somewhat unusual procedural circumstances, the long held and 
legislative based view that a U.S. tax lien against a life insurance policy owned by the beneficiaries of that 
policy has substantial (likely unbreakable) strength to the benefit of the issuing company that paid the 
policy's cash value to the IRS pursuant to the lien.. 

Any AALU member who wishes to obtain a copy of Fry v. Northwestern Mutual Life Insurance 
Co. may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto 
the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and select 

http://www.aalu.org/
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Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

mailto:raglani@aalu.org
http://www.aalu.org/
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